DATE

 

NAME OF SUPPORTING ORGANIZATION

ADDRESS

CITY, STATE ZIP

 

Dear Director, Executive Officer, or Financial Officer,

 

The Pension Protection Act of 2006 (“PPA”), signed into law on August 17, 2006, contains several provisions that impact charitable organizations. One of the provisions concerns grants made by private foundations to supporting organizations. We have identified your organization as one that is classified as a supporting organization under Internal Revenue Code §509(a)(3).

 

What is a Supporting Organization?
 

All §501(c)(3) charities are classified as either public charities or private foundations. Some types of charities, such as churches, schools and hospitals, are classified as public charities because of the nature of their activities. Others qualify as public charities because they meet a “public support test” that indicates they receive support from a broad base of contributors. 

 

A supporting organization qualifies as a public charity because it has a close relationship with another §501(c)(3) public charity. A supporting organization provides meaningful support – financial, programmatic, or both – and give some degree of structural and operational control to the public charity it supports. 

 

Types of Supporting Organizations
 

In general, supporting organizations (SOs) fall into one of three categories depending on the nature of the relationship between it and the charity being supported. 

 

Type I – Operated, supervised, or controlled by:  This type is often described as a parent-subsidiary relationship and generally involves the supported charity’s officers, directors, trustees or members having the right to appoint a majority of the officers, directors, or trustees of the supporting organization. 

 

Type II – Supervised or controlled in connection with:  This type usually has an overlapping board relationship where at least a majority of the members of the SO’s governing board are also members of the supported charity’s governing board. 

 

Type III – Operated in connection with:  This type may have no, or minimal, board overlap. Accordingly, it operates with a greater degree of independence from the organization it supports, but it is required to have procedures designed to ensure that the supporting organization is responsive to the supported organization. 

 

 

New Limitations on Grants to Type III Supporting Organizations 
 
Previously, private foundations could treat a grant to any type of supporting organization as a qualifying distribution just as they would any other public charity grant. Under the PPA, Type III SOs are essentially treated as private foundations.  Grants to Type III SOs do not count towards a foundation’s mandatory payout requirements. A deficiency in the 5% payout results in a 30% (of the deficiency) a year penalty until grants are paid to eliminate the under distribution. PLUS expenditure responsibility (“ER”) procedures, including a written agreement, must be entered into before the grant is paid. Failure to follow ER procedures results in a taxable expenditure for which the penalty is 20% of the grant each year until the ER is in place. 

 

The impediment on foundation grants to Type III supporting organizations does not apply if the SO qualifies as a “functionally integrated” Type III supporting organization.

 

Your Organization
 

As noted above, the IRS determination letter evidencing your tax exemption identifies your organization as a supporting organization. Unfortunately, the IRS database does not indicate whether your organization qualifies as a Type I, II, or III supporting organization. Determining which type of SO your organization is will require a review of its governing documents in view of the specific requirements outlined above. 

 

It may be clear that your organization is a Type I supporting organization. As an example of a Type I supporting organization, the Houston Parks Board is a supporting organization to the City of Houston (the public charity in this example.) The Mayor appoints, with City Council approval, all of the members of the board of directors of the Houston Parks Board. 

 

If your governance structure does not provide that a majority of the members of the board of your supporting organization are appointed or elected by the supported organization, you may want to confer with legal counsel or a tax advisor to determine which type of supporting organization your organization is. If the legal counsel or tax advisor who originally helped obtain your exempt status with the IRS is available, that would be a good place to start. If not, you may want to engage legal counsel or a tax advisor with expertise in the law of tax-exempt organizations to advise you. 

 

If your organization is a Type III supporting organization, additional documentation will be required to determine whether it is a “functionally integrated” Type III supporting organization. 

 

The enclosed form will allow us to comply with IRS Notice 2006-109, Interim Guidance Regarding Supporting Organizations and Donor Advised Funds. Before we can continue processing your grant application [or make payment on your previously approved grant], we must receive the enclosed form and the additional documents indicated. The form must be signed by the president or chief executive officer of your organization. 

 

                                                                        Sincerely, 

                                                                        Foundation Representative

 

Representation of Supporting Organization Status
 

[NAME OF SUPPORTING ORGANIZATION] hereby represents that it qualifies as a public charity because it is a supporting organization as defined by §509(a)(3). 

 

1)         The organization supports:

_______________________________________________________________________.

Name of Supported Organization(s)
 

2)         The organization represents that its SO Type is:

 

_____  Type I              “Operated, supervised, or controlled by” one or more publicly

                                    supported organizations –  a majority of the governing board

is elected or appointed by the supported organization(s)

 

_____  Type II             “Supervised or controlled in connection with” one or more 

                        publicly supported organizations –  a majority of the governing

board consists of individuals who also serve on the governing 

board of the supported organization(s)

 

_____  Type III            “Operated in connection with” one or more publicly supported 

                                    organizations – not a Type I or Type II

 

3)         Describe the process by which your governing board is appointed and elected.  

 

Attach Articles of Incorporation, Bylaws, or other documents which detail the process.  Please highlight the article(s) or section(s) of the material which prescribes the process.

 

If the organization is a Type I or Type II supporting organization, skip section 4 and go to the signature section below. 
 
If the organization is a Type III supporting organization, complete section 4. 
 
 

4.         Type III supporting organizations are either functionally integrated or NOT functionally integrated with the organization(s) they support. 

 

            a.         As a Type III supporting organization, the organization represents that it is

 

            _____  functionally integrated with one or more supported organizations.

 

                                                                        or

 

            _____  not functionally integrated with one or more supported organizations. 

 
If not functionally integrated, skip remainder of section 4. If functionally integrated, complete the rest of section 4.
b.         If the organization represents that it is functionally integrated, identify the one or more supported organizations with which it is functionally integrated:

 

________________________________________________________________________

 

________________________________________________________________________

 

            c.         If the organization represents that it is functionally integrated, it must provide one of the following documents. Please indicate which of the following is attached. 

 

_____  A written representation signed by an officer, director or trustee of each of the supported organizations with which the grantee represents that it is functionally integrated describing the activities of the grantee and confirming that but for the involvement of the grantee engaging in activities to perform the functions of, or to carry out the purposes of, the supported organization, the supported organization would normally be engaged in those activities itself.  Such written representation must meet the requirements outlined in Section 3 of IRS Notice 2006-109.

 

                                                            or

 

_____  A reasoned written opinion of counsel representing the organization concluding that the grantee is a functionally integrated Type III supporting organization.

 

                                                            NAME OF SUPPORTING ORGANIZATION

 

                                                            By:       ____________________________________

                                                                        Signature                  
 
                                                                        ____________________________________

                                                                        Printed Name
                                                                        ____________________________________                                                                                    Title or Corporate Office Held                                     

                        

                                                            Date:    ____________________________________
